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THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA
(CLVIL DIVISION)
CIVIL SUIT NO. 426 OF 2017
MACDOSMAN W.KABEGA::::::::::::::::::::::::::::::::::::::::: PLAINTIFYF
VERSUS

1. THE EDITOR IN CHIEF BUKEDDE NEWSPAPER
2. THE NEW VISION PRINTING AND PUBLISHING COMPANY
LTD}::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::DEFENDANTS

Before: Hon. Dr. Justice Douglas Karekona Singiza

JUDGMENT
1.0 Introduction

In the earlier stages of the development of the law on defamation in 19" century
England, the caution from the courts was always clear: “[e]very man has, but for
the law of libel, a right to write and say what he pleases. His pen and tonguc are
his own, and the only law that restrains the use of them is the law of libel”.! The
application of the English law principles on defamation in Uganda even within
the context of constitutional guarantees on freedom of speech, limits the right to
freedoms of speech within specific confines of civility and mutual respect of
others. Indeed, the principles surrounding the subject on defamation have

changed in many common law jurisdictions. What has remained unchanged 1s

I The Capital and Counties Bank Limited v George Henty and Sons: HL 1882 (1881-82) AC
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that a person’s reputation, not his esteem, will always almost be protected by the

courts of law.

2.(f Bricel facts

The plaintift herein is an Advocate of the High Court and all subordinate Courts
in Uganda, and a partner in a law firm, Ms. Tumusiime, Kabega &Co Advocates.
His suit against the defendants is for damages for alleged defamation, as well as
a permanent injunction (o prohibit the defendants from publishing defamatory
matter of the plainiff, an order to publish a retraction of the story complained of
and cosls. The publication complained of was published in the defendant’s issue
of Bukedde Newspaper Volume 22, No 081 of (sic) Wednesday April 5, 2017, at
page 8.

On their par(, the defendants do not dispute the publication of the impugned
content. However, (hey contend (hat publication in question was made without
any malice or falschood agains( (he plaintifT, that it was incapable of bearing any
innuendo or defamation as alleged, and that they have a moral and social duty to
inform the public on matiery ol public interest. The defendants prayed for the suit

to be dismissed with costs.

Both parties filed witness statements in Courl. The plaintiff presented two
witnesses: Samuel Semanda (PWI1) and MacDosman Kabega (PW2) while

defendants presented one witness Ms. Aljce Namutebi (DW1).
3.0 Issues for determination

The partics filed a joint scheduling memorandum in which two issucs were

framed for determination:

[. Whether the defendants’ publication in the Bukedde newspaper dated the

5™ April 2017 is defamatory? L)‘A/QHM

2. What remediec nvo mvnilli. .



4.0 . The Law

The framework on defamation presents subte fears in many common law
Jurisdictions because of the pereeption that defamation s an unjustifiable
infringement to freedom of speech. This criticism is mostly premised on the fact
that defgmation may undermine public scrutiny of those in positions of power.
That said, civility and open debates in society require that only proven factual
truths remain cssential and foundational for the success of a constitutional
democracy and (he protection of citizens civi liberties. In dealing with
defamation cascs, the courty ol law usually take cognizance of the protection of
freedom of speech on the one hand, and the constitutiona] guarantce on the right

to privacy on the other hand,

Case law on defamation reveals diverse approaches op what amounts to
defamation, the defences thercof and the remedies available to the parties. The
Court in (he case of John Nagenda,? restates the English law on defamation, and
defines defamation with reference to statements that have certain inclinations

towards an individual’s standing in society to whom the statement refers

“by lowering hint in the estimation of right-thinking members of society generally
and in particular cause hin 10 be regarded with Jeelings of hatred, contempt,

ridicule, fear dislike... "

In other words, the publication must have the effect of other people stationed in
his life to avoid him. Thus, a statement is not defamatory simply because it
Imputes a person’s im proper conduct. The statement must have a propensity to

make a person shunned but nof that it has made a person to be shunned in fact 4

-_—
?John Nagenda v Editor of Monitor Publication & Anor SCCA No.5/1994,

S 1hid. o )
“ Ibid. M—
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#The lepal test in defamation cases cssentially takeg three strands: (1) that the
WOrds in a statemeny are dc!‘amatory; (2) that the words referred to the plaintiff:
and (3) that (he words must have been published by the defendants, The question
whclhfcr the words complained of are defamatory is ope of law while the question

whether (he Impugned words In fact referred to the plaintiff i one of fact,’

A Turther nquiry i usually made (o determine who the 1‘1'ght—thinking members
arc. The (est here iy not to act irrationally or jn a manner that is inward looking to
the social heeds, rather one thy IS rational, Thus, if a big number of people of
good standing in ¢ community woyld consider a persop referred to ip g story to

be shor ol pood bchuvior, then the Slatement sha]] be considered defamatory.

Defamation g4 4 branch of Jaw i hinged on ap objective test of right-thinking
members of (e socicly. A cour( of law must therefore interpret the word(s) as
used in the publication complained of using an objective {esy. The guide ig that
the article muys( pe read as a whole ang that the ordinary words i the impugped

article must be given their naqyral meaning

The courts are alive (o the fagf that there are people who read only the headline
and there are those who read both. If an alleged defamatory article were to be
read in bits, different mcanings by different Categories of people would pe
attached to 3 story because there may be NCWspaper readers who peruse the entire

article and thoge that “bend’ g0 (o Speak and read only the headlines,?

The other too] available [or Interpretation of defamatory words is found jg

situations where the words on (heiy face value used In an article are per se not

7 See Sim v Stretch [] 936] 2 All ER 1237
g Mayanja v Cheeye (Civil Suit 261 011992) [1992] UGHC

7 Charleston v News Group Newspapers 114 [1995] 2AC )ﬁf——— )

[Pavae




defumatory but are nonctheless defamatory by association. This is generally

referredito as innuendos. Innuendos operate in two ways:

| Iirst, is that the impugned words while innocent in usage may have
acquired a sccondary mcaning that is in fact defamatory - or a false

innuendo; and

2. Second, is that the words in the impugned article may not be capable of
any defamatory meaning but for their extraneous factor outside the words

(hemselves - true innuendo.

There is consensus in the available jurisprudence that if a statement is published
in public interest, (hen the courts will usually make a finding against the plaintiff
because there is a moral and public duty to publish information already in the
public domain provided always that the information is concerned with the public

and published for the public interest.”

The courts scem (o take the balanced view on the defence of justification to the
extent that such a defence is only available to a publisher once the story is true or
accurate. In Sarah Kanabo case,” the impugned story was that the Sarah Kanabo
was a murderer, a criminal, a witch, and a greedy woman who could destroy
human life for money. Further that she was a bad wife who had failed to manage
her home because she was quarrelsome and a thief and therefore dangerous to
society. Kityo J rejected the argument that the above statements were justified,

amounted to fair comment, and therefore protected under qualified privilege.

The above decision, progressive as it may appear, seems to be constricted by the
decision of Rhoda Kalema v William Pike [1994] UGHC 6 which introduced a

two-stage system check. First, that the publisher must check the story to be

8 Sha V Uganda Argus 1972 A 80.

n -
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‘A copy of the article in the Bukedde newspaper dated the 5t April 2017 was

exhibited as PEXT. The publication was in the luganda 1an§uage with the
plaintifrs picture. The translated version of the story prepared by the Centre for

Languapes and Communication at Makerere University was tendered as PEX2.

7
|

The English translation ol the contents of the article alleged to be defamatory is

reproduced hercunder

“Relatives of the are lligh Court Judge Amos T winomujuni have attacked

Tumusiime Kabega's company and they stress that it is Jor mafias.

I a letter duted 1 I'ebruary 2017, which Reuben Kajwarire wrote 1o police,
the Chief Justice Katureebe, the Prime Minister of Uganda, Uganda Law
Society, Minister for Constitution Affairs and other government bodies, he
asserts that Tunsiime KNabega and Company Advocates is filled with mafias,
and it tukes charge of capital offences that lead to the killing of key witnesses,
while the  offendery 8O untouched. However, T umusiime disputes  the

allegations and savs they are unfounded.

Some of the high-profile: persons whose cases are being handled by the
company include Saral Nabilkolo who was being charged of murdering her
husband 1riq Bagambe Sschunya (she survived the charges), the tycoon Kato
Kajubi who is ar Luzira on charges of sacrificing Joseph Kasirye (he won the
case but the Dpp appealed). Dy A 88rey Kiyingi who was being charged of
I?1L£i‘d@l'[llg his wife Robina K yingi and he won the case, former member of
Parliament for Ay Municipality God Akbar who was convicted of murdering
his wife Rehema Ceasor (he initially won the case and later the government
appealed). Lt. General Henry Tumukunde whe was on charges of conducting
himself against the law, Capt. Ramathan Magara who shot people at Bulange

Mengo and other high-profile persons,

Tumusiime says these allegations brand them as lawyers who are murderers
and who take charge of capital offences with a hidden mo ve, something which

Is not true because he Jollows the law as well g5 his colleagues.

Al _
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exnmination of Pw I, a single publication is sufficient to make one’s peers shun a
y ]

defamed person,

This courtalso notes that the Plaintiff is a senior partner in the said law firm with
an impressive professional record and experience. His illustrious curriculum vitae
and long list of national and regional awards exhibited as PEX4 and PEXS
respectively were not contested. He also adduced evidence that some of his peers

in international bar organizations called him wondering if the story was truc.

This court is satisficd that the impugned article was not only scandalous of the
plaintifT but could make the plaintiff a laughingstock amongst his legal peers.
Further, the plaintif”s evidence through the testimonies of Pw2 and Pw3 in cross-
examination sufficiently proves that his friends and clients shunned him too.
Therc is no doubt that the impugned article had the ability to cause the plaintiff
mental pain given its ability (o lower his reputation amongst his peers in the legal
fraternity. I therefore hold that the impugned article in its published form was

defamatory of the plaintiff,

Having found as I have, it remains for the court to establish whether the defence
advanced by the defendants is plausible. While the defendants did not dispute
publishing the impugned article, they contended that the publication was made
without any malice or falschood against the plaintiff, that it was incapable of
bearing any innuendo or defamation as alleged, and that they have a moral and

social duty to inform the public on matters of public interest.

The evidence of DW1 in this regard was to the effect that her story published in
the impugned article followed a complaint by Mr. Reuben Kajwarire, a son of
late Justice Amos Twinomujuni against Mr. Enos Tumusiime, a partner in the
plaintiffs” law firm. That it also covered a suit in which Mr. Enos Tumusiime had

sued Mr. Reuben Kajwarire in the hj gh court relating to the same complaint. That

tha ramamlade;s lad .o P v F-.




withheld (e Will of the Jage Justice Amog Twinomujuni against the Interests of

the fumily members,

DWII asserted that (he complaint was i writing, dated the 10t of Febmary 2017
and made cerain references to the allegations about the plaintiff’s Jaw firm, and
that it wy addressed 10 the Inspector Genera] of Police, and copied to seyerg] key
stakeholders in (he Justice Law and Order Sector (JLOS) 1'1'1stitut1'ons, as well as
to the Re. oy Prime Minjsior and the Hop. Minister of Justice and Constitutiong]

aflairs

According 1o D I, since the complaint had beep COmmunicated to 3]] the persons
copicd (o, il wyg alrcady in (he public domajp DW] informed the court that the

fact that My, inos Tumusiime had filed 2 case against Reubep Kajwarire in the

In any case, DWI further lestificd thag since Mr. Enog Tumusiime hag referenced
the very complain( by M r. Kajwarire, her attention ag a journalist had been drawn
to the suit by Mr. Iings Tumusiime because dealt with the allegation of 4 loss
of a “Wil] of 4 Judpe? (Sic) to the prejudice of the deceased Judge’s family, anq
that the story wag “of greay significance and importance to the publjc.» Moreover,
DW] added that her story was preceded by the suit by Mr. Enos Tumusiime iy
the High Couyy of Uganda, which js 4 public Iegistry, and that her story which

covered the sujt apg the complaint wag f¢asonable in the circumstances.

According to her, her story was balance because it mentioned both parties in the
suit filed by My Enos Tumusiime in defamation o cnable the publjc to have a
fair and accurate underslzmding of the case. DW1 denjed any malice or phag
intention in the story because i any case he neyer knew the plaintiff personally
and neither did he have anythjj, & 10 do with his [aw firm. She Mmaintained that the

story could not have njured the nlaineer -
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7 0r omission, According to PW2, the Impugned publication affected his law

m's business inflow and led to his menta] suffering and emotional strain for
which he soupht damages of UGX 100,000,000/= This Court takes the view that
this claim iy CXcessive, Considcring the plaintiffs Ireputation and the extent of
publication, a sum of UGX 45,000,000/= will be an adequate remedy. It ig hereby

awarded.

Regarding the clajm for cxemplary damages, this Iepresents a sum of money of a
penal nature in addition to the Compensatory damages given for pecuniary Joss
and mental sulfering, They are deterrent In nature and aimed at curbing the repeat
of the offending act, They arc given entirely withoyt reference to any proved

actual loss sulfered by the plaintigr 14

Apart from cages i which cxemplary damages are expressly authorised by
statute, the courts of law should only award such reliefs in cases i which the
wrong - complained of was  oppressive, arbitrary, or amounted to gap
unconstitutional action by a servant of the government. Such awards may also be
considered in cysey I which (he defendant’s conduct wag prompted by g

caleulated move (g make a profit for himself which may well exceed the

compensation made (o (he defendant, !s

In the absence o Fany evidence of g tbitrary conduct or ulterior commercial motjye
on the part of (e defendants, thig Court declines the prayer for exemplary

damages.

Y Sec James Fredrick Nsubuga v. 4 torney General H.C. Civil Suit No. 13 of 1993.

“ WSO Davies v. Mohanlal Karamshi Shap [1957] 1 EA 352,

'S Kanji Naran Latel v. Noor I2ssq and another 1196511 174 40
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f. Anorder issueg against the defend

ants to publish an apology to the plaintiff
and a retraction of {]

e defamatow article in Bukedde Ne

wspaper with the
Same prominence as the ;

‘mpugned defamatory article within 15 days of
this judgment.

. Dated at Kampala this ]t day of October 2027,

i
Douglas Karckong Singiza
Acting Judge

12" Getober 4022
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