THE REPUBLIC OF UGANDA
IN THE CHIEF MAGISTRATE’S COURT OF ENTEBBE
AT ENTEBBE

CRIMINAL CASE NO. ENT - 00 - CR — CO - 0482 — 2016
CRB.NO. 0414/2016

UGAN DA .......................................................... PROSECUTOR
VERSUS

Al. LULE WAMALA RICHARD
A2. KUTEESA JOSEPH

A3. TIBAMANYA ROBERT
A4. MUBIRU ARNOLD

A5. WASSWA HASSAN

occasioning actual bodily harr

the Penal Code Act 120.

As it is a cardinal rule that in all criminal cases the burden of proof lies on the prosecution to
loubt.

PUBLIC PROSECUTIONS

prove the guilty of the accused person beyond all reasonabl
: : By 08
See case of WOOLMINGTON - wr\g(cmﬁ F
F10 1 “’pa\{\eé 39 G
{1935] also (&9“‘ 3 orio
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UGANDA - VS — KIVUMBI AND 5 OTHERS CRIMINAL CASE NO. 0020/2011

and also

UGANDA — VS —ISABIRYE AND 3 OTHERS CRIMINAL SESSION CASE No. 78
of 2011.

It is also the duty of the prosecution to prove all the ingredients of the offence i issue 1.e.

a) Assault occasioning actual bodily harm.

- Any hurt or mjury.
- Caused wilfully and unlawfully

- Participation of the accused.

See case of R = VS — DONOVAN [1934] KB 498 wh

harm was defined:-

“any hurt or injury which does not x

It was further re-echoed i cast

mean “something less ghan grievous

diné or which requires breaking of the skin”.

{LE — VS — THE STATE 1991 BLR 315.

See case

Wherem it was held that “¢the mens rea of the offence Is created or expressed in the
words wilfully and unlawfully, the injury to the property should not only be wilfil but

also unlawful, the ordinary. Meaning of wilful is deliberate or intentionally. When the

act 1s said ro have been done unlia
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intentionally, not by accident or advertence. Therefore the state of mind
Contemplated by the word “wilfully’” means that the accused had an intention to do
the particular kind of harm that was done or alternatively that he must have fore seen
that that harm may occur, yet if a person intended to cause injury to a person, but
instead caused injury to property the necessary intention would not have been

established unless it is proved that the person acted recklessly not carj, hether the

property was damaged or 1not.

With regard to the requirement of unlawfulness, it must be proved, that the act was

also pulled his collar of the T-glit

punched him in the ribs and on‘the bagh

there.

while ¢ Jie elections at the council, he also ran to the scene. Kuteesa prevented him
from accessing the venue. Wasswa kicked him on the back while others pulled him here and

forth in the process his shirt got torn.

This witness stated it categorically that 1t is Kuteesa and Wasswa who assaulted him, others

just pulled him.
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PW3 SEMPIJJA told court that when he reached the venue where the elections were being
held, Kuteesa told others that “I know this one he 1s also a journalist” and that Lule Wamala
kicked him in the abdomen. Arnold Mubiru boxed him on the right cheek, Tibamanya
pulled his shirt and as he tried to run he fell on the ground and tore his trouser. He also said

that Wasswa was part of the group but he did not beat him.

PW4 DIANA testified that she arrived and saw Kigongo after beings .and that

Kigongo told her that it was Tibamanya who had done it and that shéigaw the catxt ra stand

but without the camera, she later saw it at police with a broken l¢

PW5 NAKIGANDA in her own testimony said that § : 11 eyes Kuteesa

assaulting Sempijja and later the others joined. Thi d the photos she

had taken of the complainants while at police. P

PW6 AUMA is the police officer who § eived the file on 6t /03/2016 after

“the incident and that she exhibited tl

PW7 DR.KALYESUBULA isythe “fijgdical of icer who examined all the (3) three

complainants and he es his findinggi#s per the Police form 3 and the same were

etsons gave sworn evidence and they denied the charges.

Some ackaov complainant at the scene on that day the 4/03/2016 but

ever interactitif,of gésaulting them. Like DWI Wamala he said he did not know the
complainants before dntil this court case. DW2 said he knew Sempijja PW3 and that they

nd also Kigongo Sebalamu. DW4 also said he did not know the

complamants before this incident. DW5 said he knew one of the journalists as his neighbour.

Drawing from the evidence of the complainants themselves PW1 — PW3 each explained
how he was assaulted and by who. There testimonies were corroborated by that of the
medical officer who examined each of them and even identified the police form 3s (EX/P4-

P6). The evidence of PW7 was consistent with the oral festimonjes of the complainants.
fCertified True Copy
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Further still the evidence of PW5 Nakiganda an eye witness corroborated that of PW3

Sempijja about his attack by Kuteesa and others.

With that evidence I find that the prosecution proved the first and second ingredient of the

offence of assault against the complainants.

I SO FIND.

the different

“Where two or more persons form common intention to prosecute an unlawful
purpose in conjunction with one another and in the prosecution of that purpose an

offence is committed of such a nature that it’s commission was a probable

offence”,







This holding is also in line with the provisions of section 20 of the Penal Code Act Cap 120.

In BIRIKADDE — VS — UGANDA [1986] HCB 6 it was held;
“To prove common Intention, it Is N0t Necessary to prove prior agreement between
the accused persons. It is sufficient to prove their intention which can be inferred

from the presence of the accused, their omissions to disassociate themselves from

the attack ......”

1d as such, I find each of them guilty as charge on

em accordingly.

Signed: Mulondo Mastula
Magistrate Grade One
29/03/2017

On the 27 count of malicious damage, the prosecution had to prove that the camera was

damaged plus the T-shirt and the act of damaging it was wilful (deliberate) and unlawful

without justifiable reason). PW1 in his own testimopy-ern Hath said when he reached the

( J | ) /wﬁ 0'{)?

scene (Municipal Council) he pla e%aé r@ﬁit& é.tzﬁgl\. s then the accused person attacked
Oﬁ 0‘«‘ )
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him stopping him from covering the election process. He said that Arnold tried to pull the
camera away, Wasswa joined him in pulling and in the process the camera fell on the ground

and its lens got broken.

During further cross examination by defence counsel Muhammed, this witness maintained

the same testimony. PW4 DIANA told court that when she arrived at the scene, she walked

+ she saw a

up stairs to where Kigongo was standing, that his black T-shirt was tof

cameral stand without the camera itself, when she asked Kigongo, he:aid he did Higt know.

side/patt.

On the other side each of the accused persons,f

belonging to Ssebalamu and the camera.

In the case of RAIBLE — VS - THE*STA

wilful in the case of malicious

particular kind of harm that w ly that he must have foreseen that that

harm may occur, yet nev. et recklessly to do the act, if a person intended

pointed outby PWI) tried to pull away his camera in the process the camera fell and got

broken.

Comparing the holding in the above cited case of “RAIBE” with the facts at hand, I find
that the accused persons were reckless when he decided to pull the camera several times and

eventually it fell. And since there maj

or misnt%mi dvzn Brto %t%p Hle cpverage, damaging of the
ce vt g\ na _
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complainants camera served their purpose well. Therefore I find that their actions were

wilful and unlawful (uncalled for given the citcumstances) in the absence of a proper

explanation for their actions.

I find the (5) five accused persons guilty as charged on the second count of malicious

damage to property (T-shirt, camera) and further convict all of them accordingly.

I SO FIND

29/03/2017
State: Christian
Baker court clerk

Accused present

judgement.

I SO FIND.
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Pros: All the Accuseds are in court, coyt

Signed: Mulondo Mast
Magistrate Ggade O

ay for adjournment will be useless when court has already prepared the

Signed: Mulondo Mastula
Magistrate Grade One
29/03/2017
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Counsel for defence: Ready to receive the judgment.
Pros: Ready to receive the judgment.

Court: Judgment delivered in open coutt.

Signed: Mulondo Mastula
Magistrate Grade One
29/03/2017

Court; Matter is stood over.

Court as before 1:25pm.

Pros:

pray.

Counsel for defence:
The convicts are firsg

1sibility in the community like AT is LC councillor of

¢ They are young men with young families e.g. AT has wife

sometime it is a basis for court to reduce sentence in criminal justice (ODOKI) page 51
ignorance of the law can be considered by court to reduce sentence. Most of the convicts are
illiterate people less a fluency and kind people-who we think that a confrontation between
parties would be like confrog 'Lt'g)’ ’{Wﬂgu SX

: 0 d
the result of th nf,ﬁic'(n@n;sﬂ\l‘%m\nte coyet\ to look at the victim culpability
\ v

e are butcher men who would not know
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- this was confrontation certainly one could not expect to standby. With this I invite this

court to give the convicts 2 non — custodial sentence or a lower fine.

I so pray.
Signed: Mulondo Mastula

Magistrate Grade One

29/03/2017

IE of shs 1,000,000/= out of which 750,000/= shall

1 of Kigongo the victim default serve 6 months.

of which 750,(60/= shall cater for compensation of kakooza default to serve 6

On the fourth (4%) count a FINE of 1,000,000/= and out of which 750,000/= shall

cater for compensation of Sempijja in default to serve 6 months.

On the 27 (second) count I sentence each of the convicts to community service for a

period of 30 days workin aemm@? dhy here at the court premises under the
si e e '

supervision o 1@;*&}%0{ a@%\de&- t of which each shall serve 4 months. On the
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part of compensation for the camera and T-shirt the prosecution did not state the
value on the charge sheet not prove the value during trial. Thus advise complainant
to seek relief under the civil forum if he so wishes. The sentences to run

consecutively.

I SO ORDER

Court: Right of appeal explamed.

ido Mastula
Magistrate Grade one
703/2017
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